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"[A]n independent argument under the state clause takes home-
work—in texts, in history, in alternative approaches to analysis."1

Justice Hans A. Linde,
Oregon Supreme Court

Justice Linde's statement, made at a state constitutional law symposium
in Maryland,2 clearly is true. This article and its accompanying chart make
the "homework" easier for lawyers developing legal arguments based on the
Maryland Declaration of Rights.3

The article first reviews the basic arguments in favor of independent
state constitutional jurisprudence. Although familiar to the state constitu-
tional scholar, many practitioners are unaccustomed to invoking the often
greater protections afforded by state constitutions than by the federal docu-
ment. A brief historical sketch of the political and social environs in which
the various versions of the Maryland Declaration of Rights were adopted
follows. Specific techniques for incorporating the Maryland Declaration of
Rights into legal argument also are discussed.

At the heart of this article, in chart form, each provision of every version
of the Maryland Declaration of Rights is analyzed. The chart, its accompany-
ing commentary, and bibliography provide the raw material for crafting argu-
ments based on the Maryland Declaration of Rights.

Although the article is, of course, geared toward Maryland lawyers, it is
useful to all practitioners to assist them in understanding how to develop
"alternative approaches to analysis" to formulate winning arguments under
state constitutional law. It also may be helpful as a guide to the type of his-
torical research required in other states.4

t This article was previously published at 70 TEMP. L. REV. 945 (1997). Due to printing
errors, we are reprinting the article here in full. — Eds.
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I. THE VALUE OF INDEPENDENT STATE CONSTITUTIONAL ANALYSIS

At least since the publication of Justice Brennan's seminal article in 1977
advocating a return to state constitutions,5 there has been an increased focus
on those rights protected by the state constitution.6 One source of this re-
newed interest can be found in an historical analysis of the political theory
underlying our federalist system.

The federalist system was designed as a compromise to balance the per-
ceived need for a strong national government with the political reality of the
existing powerful state governments.7 The resulting competitive nature of
the federal system has important implications for the protection of the funda-
mental rights of the people. During the early period of United States history,
states, more than the national government, had the capacity to act to curtail
citizens' freedoms.8 The national government was constrained to act within
the limited powers delegated to it by the United States Constitution.9 Like-
wise, the United States Constitution was believed to have limited powers
over citizens, and the Bill of Rights was believed to constrain only the actions
of the federal government, not states.10 State constitutional guarantees of
fundamental liberties were, therefore, a citizen's front line of protection.

Later, the balance shifted toward the national government in two paral-
lel ways. First, as a result of the expansion of national authority in the 1930's
and 1940's, the national government assumed greater power for direct action
on the lives of its citizens.11 Second, many states refused to enforce the basic
guarantees of liberty and freedom for their citizens provided in their own
constitutions.12 This, in turn, led to intervention by the United States
Supreme Court in the form of "incorporating" the guarantees of the United
States Bill of Rights against the states.13

Although there is no necessary relationship between selective incorpora-
tion and a withering of state constitutional law, citizens, lawyers, and the
state courts grew conditioned to view the United States Supreme Court as
the guarantor of our most fundamental freedoms.14 Lawyers failed to con-
sult state constitutions and to advance claims based upon them.15

Today, another paradigm shift is underway. In the political arena, there
is a distinct trend away from national government as a provider of services,
and toward an increased role for the states in the provision of services to
citizens.16 Simultaneous with this shift in political models has been a shift in
jurisprudential models. As it has retreated from the activism of the Warren
Court, the United States Supreme Court, apart from enforcing the minimum
constitutional standards, has become more willing to allow states freedom to
determine their own policies.17 In some states, the state supreme courts have
reacted vigorously and have begun to develop their own independent state
constitutional jurisprudences.18 Other states' courts have been more
cautious.19

Those states that have begun to develop independent analyses of their
own state constitutions have done so in response to two largely incontrovert-
ible theses. First, state constitutions largely predate the Federal Constitu-


