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Constitutionalism—the idea that a written constitution reflects the will of
the sovereign people—both empowers and limits American government. It
underlies our boast that unlike other nations, ours is one of law, and not of
men. We consider this constitutionalism the ultimate justification of our
polity and trace it back as an unbroken chain to the founding years of our
nation.

But proclaiming that historical linkage for today's constitutionalism
assumes that after the American Revolution, inhabitants of a territory larger
than Europe, with many different traditions, uniformly understood how a
government based on the people would operate under a written constitution.
According to this conventional view, the experience of the Federal
Constitution proves that singular vision. The constitutional vision of 1787
supposedly survived the Civil War and persists into the current millennium.

This constitutional view assumes that what emerged at the highly
unusual federal constitutional convention in Philadelphia in 1787 reflected
Americans' general experience with written constitutions before the Civil
War. That conclusion, however, does not draw upon the vast and diverse
experience of state constitution-making. Nor does it take into account the
many disputes at the state and national level involving different perceptions
about constitutional government.

This Article examines how historians, political scientists, and legal
scholars express this received understanding of American government based
on written constitutions. Fundamental assumptions made about our early
constitutional experience are inaccurate. Those assumptions impoverish our
constitutional discourse by denying us the capacity to see that the history of
American constitutions is dynamic, not an elaboration of a static idea from
1787.

An American constitutionalism understood through the lens of a single,
federal constitutional convention presents both a comforting standard and an
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historical quandary. The standard lets us believe that the Federal Constitution
proves that America's diversity—its broad geographic, cultural, political, and
economic diversities—was united in a single test of legitimate constitutional
government both then and today. The quandary is that the American
experience with constitution-making before the Civil War had no such unity.
Indeed, the supposed standard of constitutional governments, enabled and
guided by the people, possessed very different meanings for Americans
depending on the time, place, and context of their constitutional efforts.

Despite problematic support in the historical record, the standard account
of American constitutionalism remains an unshaken canon of American
history, law, and political science. Focusing intensively on American
constitutional thought during a narrow set of "critical" years, most
scholarship implies that little can be learned elsewhere. Compared to the
federal convention in 1787, other American conventions to frame or revise
constitutions are largely of passing interest even though they number more
than one hundred from Independence to the Civil War.1

This Article focuses on the pervasive conceptual framework that unites
much of the literature on American constitutionalism. Even as scholars
vigorously engage in interpretative differences, their disputes largely remain
within an overarching intellectual construct that rests on widely shared and
embedded assumptions. The evidence that calls this conventional account
into question is beyond the scope of this Article; that is the burden of a wider
study nearing completion by the author that examines the broader context of
the cross-currents of American constitutionalism before the Civil War. The
present objective is to raise the level of consciousness about the hold that the
conventional account has exerted on the imagination of scholars across
numerous disciplines and only hints at the incomplete nature of that account.
This forms a necessary first step before we might begin to rethink the history
and theory of American constitutionalism.

I. THE CONVENTIONAL STORY

The conventional view of how American constitutionalism developed
identifies a crucial transition in ideas between Independence and the Federal
Constitution. That shift is the focus of historian Gordon Wood's influential

1. It seems peculiar to make a "tradition" of constitution-making out of the formation
and revision of the Articles of Confederation while simultaneously ignoring the extensive
constitution-making in the states.


